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RECOMVENDED ORDER

Pursuant to notice, this matter was heard before the
Di vi sion of Adm nistrative Hearings by its assigned
Adm ni strative Law Judge, Donald R Al exander, on January 26,
2005, in Stuart, Florida.

APPEARANCES

For Petitioner: Frances G bbons, pro se
5383 Nort hwest Al nond Avenue
Port St. Lucie, Florida 34986-3559

For Respondent: Kelly A. Martinson, Esquire
(Depart nent) Departnment of Community Affairs
2555 Shumard Oak Boul evard
Tal | ahassee, Florida 32399-2100



For Respondent: David A. Acton, Esquire

(County) Martin County Adm nistrative Center
2401 Sout heast Mbnterey Road
Stuart, Florida 34996-3397

For Intervenor: Thomas E. Warner, Esquire
Carlton Fields, P.A.
222 West Lakevi ew Avenue, Suite 1400
West Pal m Beach, Florida 33401-6149

STATEMENT OF THE | SSUE

The issue is whether Plan Amendnent No. 04-4 adopted by
Ordi nance No. 647 on COctober 5, 2004, is in conpliance.

PRELI M NARY STATENMENT

This matter began on October 5, 2004, when Respondent,
Martin County (County), by a 4-1 vote, adopted Ordi nance No.
647 whi ch, anong other things, approved a request to change
the | and use on an approxi mate 31-acre parcel of |and owned by
I nt ervenor, Al derwoods G oup, Inc., fromlnstitutional, Public
Conservation to General Institutional. The anmendnment was
desi gnated as Pl an Anmendnent No. 04-4 and was i npl enented
t hrough a change on the Future Land Use Map (FLUM of the
County's Conprehensive Plan (Plan). A cenetery is now | ocated
on the southern half of the property.

On Novenber 29, 2004, the Departnment of Community Affairs
(Departnent) published its Notice of Intent to Find the Martin
County Conprehensive Plan Amendnent in Conpliance (Notice).

On December 16, 2004, Petitioner, Frances G bbons, who resides

outside the County, but alleges that she owns burial lots in



the affected cenetery, filed a Petition for Adnministrative
Hearing (Petition) under Section 163.3184(9), Florida Statutes
(2004),?! chal Il engi ng the plan anmendnent on a nunber of

grounds.

The Petition was forwarded to the Division of
Adm ni strative Hearings on Decenber 23, 2004, with a request
that an adm nistrative | aw judge conduct a hearing. By Notice
of Hearing dated Decenber 30, 2004, a final hearing was
schedul ed on January 26, 2005, in Stuart, Florida.

At the final hearing, Petitioner testified on her own
behal f and offered Petitioner's Exhibits 1 and 2, which were
received in evidence. The County presented the testinony of
Clyde Dulin, a Senior Planner, and offered County Exhibits 1-
4, which were received in evidence. The Departnent presented
the testinony of Roger W burn, a Department Principal Planner
and Acting Regional Adm nistrator, and offered Departnent
Exhi bits 1-4, which were received in evidence. |ntervenor
presented the testinmony of Edward Li bengood, Manager of
Mai nt enance Constructi on.

Proposed Fi ndings of Fact and Concl usions of Law were
filed by Petitioner and Respondents on February 7 and 9, 2005,
respectively, and they have been considered in the preparation
of this Recommended Order. (On February 9, 2005, Intervenor

filed a Notice of Adopting and Joining in Respondents' Joint



Proposed Recomended Order.) On February 8, 2005, Intervenor
filed a Motion to Strike Documents Attached to Petitioner's
Post - Hearing Submittals (Mdtion). The Mdtion is ruled upon in
t he Conclusions of Law portion of this Recomended Order.
Finally, although the parties announced at the hearing that
the matter would not be transcribed, on February 13, 2005, a
Transcript of the hearing was filed by the Departnment.

FI NDI NGS _OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. Intevernor owns a 31.4-acre tract of land in Martin
County several m|es southwest of Jupiter, east of Interstate
95 and the Florida Turnpi ke, and slightly nore than one nile
west of U S. Highway 1. On the southern half of the property
is an existing cenetery, Riverside Menorial Park, Inc. (the
Cemetery), which has been in place since 1901 and is used for
interments. The northern half of the land is conpletely
undevel oped and contains native vegetation, including sand
pi ne scrub and pine flatwoods. (If the |land use change is
approved, besides continuing in-ground burials and
constructing mausol eum bui |l di ngs on the vacant part of the
| and, Intervenor apparently intends to construct a funeral
home. This intended use, and the possibility of others, has

triggered the filing of the challenge by Petitioner.)



2. The Cenetery is bordered on the east by a devel oped
resi dential nei ghborhood, Tropic Vista; on the north by a
pl atted but | argely undevel oped residential area, Hyland
Terrace, and the Jonathan Di ckinson State Park (State Park);
and on the south by Sout heast County Road, which runs al ong
the Martin County-Pal m Beach County boundary |ine. Another
residential nei ghborhood lies just south of that road in Palm
Beach County.

3. The County's existing Plan was adopted in 1990.
Since that tine, the Cenetery has been designated on the FLUM
as Institutional, Public Conservation, which is defined in
Section 4.4.M1.h.(2) of the Future Land Use El ement (FLUE) of
the Plan as foll ows:

The Public Conservation category recognizes
t hose publicly owned areas designed for
conservation uses. Only devel opnment

conpati ble with conservati on and passive
recreation uses shall be permtted in the
Publ i c Conservation category. This may

i nclude access, parking, and other
facilities which make possible the
managenent of the resource and the public's
enj oyment of the resources. Conservation
areas include, but are not limted to, the
DuPuis Preserve in south Martin County and
t he Savannas in north Martin County.
Environental ly sensitive | ands acquired by
the County shall be reclassified to the

I nstitutional -Conservation | and use

desi gnati on during the next plan amendnment
cycl e.

4. The State Park and nost of the platted residential



property to the north of the Cenetery (e.g., Hyland Terrace)
are currently designated Public Conservation on the FLUM The
remai nder of the property to the north and the nei ghborhoods
to the east and west of the property are designated Low
Density Residential on the FLUM which allows a maxi mum of
five dwelling units per acre. The residential property to the
south in Pal mBeach County is al so designated Low Density

Resi denti al under that County's future |and use map.

5. By application filed with the County in Septenber
2003, Intervenor, who purchased the Cenetery in 1997,
requested that the FLUM desi gnation on the property be changed
to CGeneral Institutional. That |and use category is defined
in Section 4.4.M1.h.(3) of the FLUE as foll ows:

The General Institutional category
accommodat es public and not-for-public
facilities such as, but not limted to,
school s, governnment buil dings, civic
centers, prisons, major stormaater
facilities, fire and enmergency operation
center facilities, public ceneteries,
hospitals, publicly owned public water and
sewer systens, dredge spoil managenent
sites, and airports. Investor owned

regi onal public water and sewer systens and
private ceneteries may be allowed in
Ceneral Institutional. Lands acquired by
the County for General Institutional uses
shall be reclassified to the Institutional-
CGeneral | and use designation during the
next plan amendnment cycle. Lands or
property rights acquired by the Florida

I nl and Navi gation District as future dredge
spoi |l managenent sites shall be
reclassified to the Institutional-General




| and use designation during the next plan
amendnment cycl e.

(Enmphasi s added) Concurrently with this change, Intervenor
al so requested a zoning change on the parcel from Public
Service to Public Service-2 (PS-2). However, the County
deni ed that requested change in zoning.

6. On February 19, 2004, the Local Planning Agency (LPA)
voted 5-0 to recommend approval of Intervenor's request. On
April 4, 2004, the County voted to accept the LPA's
recommendation. On May 7, 2004, a transmttal package
consisting of 13 anmendnents, including Plan Anendnment No. 04-
4, was transmtted to the Departnment for its review

7. In an Objections, Recomrendati on, and Comments Report
(ORC) issued on July 9, 2004, the Departnent had no objections
to, or recommendations for, Plan Amendnent No. 04-4 and nade
only the followng brief coments regarding that amendnment:

The change woul d correct an inappropriate
desi gnation given the site previously and
woul d all ow the continued use of the site
for cenetery use. Adjacent properties wll
be protected through buffering,

| andscapi ng, and screening requirenents.
The proposed change is being nmade to
correct an inappropriate |and use

desi gnation on a well-established existing
| and use.

8. After receiving the ORC, and maki ng changes to

certain amendnents (but not Plan Anendment No. 04-4) to

satisfy the Departnent's concerns, in a report dated August



10, 2004, the County staff recommended to the County that the
nodi fi ed package of amendnments be approved. As to Plan
Amendnent No. 04-4, the County staff noted that "[t]he
requested | and use anmendnent neets the criteria to correct an
i nappropriate |and use designation.”

9. The County schedul ed the package of anmendnents for
consideration at a neeting in Septenber 2004. Due to
Hurri canes Frances and Jeanne, however, the matter was
rescheduled to the following nonth. On October 5, 2004, by a
4-1 vote, the County enacted Ordi nance No. 647, which adopted,
anong ot hers, Plan Amendnent No. 04-4. The revised package
was then forwarded to the Departnent for its conpliance
revi ew.

10. The data and anal yses presented by the County in
support of the Plan Amendnent included aerial photographs and
detailed site maps; a review of past changes in future |and
use designations in the surrounding area; information about,
and anal ysis of, environnental considerations including soils,
wet | ands, overall hydrol ogy, plant and ani nal species, and
i npact on the adjoining State Park; a capital facilities
i npact anal ysis; a transportation analysis; a concurrency
anal ysis, including inpacts on public utilities, parks and
recreation facilities, and fire and public safety facilities;

an evaluation of the potential for contribution to urban



spraw ; and an extensive review of conpatibility with numerous
goal s, objectives, and policies of the Plan. Although
Petitioner asserted at hearing that "the docunentation of the
appl i cant . . . [does not] support the purpose to correct
an i nappropriate | and use designation,"” none of this data and
anal yses was factually contradicted by Petitioner.

11. On Novenber 29, 2004, the Departnment published its

Notice in the Stuart News, a |ocal newspaper of general

circul ation.

12. On Decenber 16, 2004, Petitioner, who resides in St.
Luci e County and says she owns four plots within the Cenetery,
filed her 19-page Petition raising a nunmber of procedural and
substantive allegations.? At hearing, however, her testinony
focused on the issues of whether Intervenor was required to
secure the consent of all of the individual burial plot owners
before it could file the application for a | and use change;
whet her the plan amendnent actually corrects an inappropriate
| and use designation, rather than being "a conplex change from
an actual passive land use of the historical cenetery"”;
whet her the amendnent conports with the requirenments in
Chapter 497, Florida Statutes, which governs funeral and
cenetery services; and whether the proposed |and use is
conpatible with the "passive" nature of the cenetery.

13. Prior to the hearing, Petitioner did not assert that



| ntervenor was required to obtain the consent of all plot
owners before filing its application with the County.
Therefore, the issue has not been tinely raised. Even it was,
the issue is irrelevant to an in conpliance determ nation, as
defined in Section 163.3184(1)(b), Florida Statutes. That is
to say, while ownership may bear on the issue of standing, it
is not a consideration in determ ning whether a |and use
change is in conpliance. Thus, the County (or even Intervenor
for that matter) can initiate a change in | and use, regardl ess
of the ownership of the affected property.

14. Likew se, issues regarding conpliance with the
requi rements of Chapter 487, Florida Statutes, are not
rel evant here. Those matters should be raised with the agency
responsi ble for adm nistering funeral hone and cenetery
regul ati ons.

15. In the sane vein, Petitioner's concern that the
undevel oped portion of Intervenor's |land may be used for a
funeral home or another use allowed in the Ceneral
I nstitutional category is not relevant to the issue of whether
the amendnent is in conpliance. Conpatibility concerns such
as these can be addressed through rel evant zoning and buil di ng
code requirenents and | and devel opnent regul ations.

16. Finally, Petitioner has contended that the existing

| and use category, Institutional, Public Conservation, is

10



appropriate for the Cenmetery and that it is unnecessary to
change that designation. To place this issue in proper
perspective, it is necessary to go back to 1982, when the
first County FLUM was adopted. At that tine, there was only
one institutional designation, which was assigned to all
institutional property, both publicly and privately owned,
including the Cenetery. \When the 1990 Pl an was adopted,
however, the Departnment required that the County establish
three categories of institutional property: Institutional
General, Institutional Recreational, and Institutional, Public
Conservation. Probably because the State Park, a County fire
station, a mssile tracking station, a nmental health facility,
and the Cenetery were all in the sane area, through
"oversight" the Public Conservation designation was
i nadvertently assigned to all of those parcels at that tine,
even though that designation was inappropriate for the
privatel y-owned Cenetery.

17. The existing designation, Institutional, Public

Conservation, recognizes those "publicly owned areas designed
for conservation uses." (Enphasis added) See §
4.4.M1.h.(2). The category is specifically limted to
"devel opnent conpatible with conservation and passive

recreation uses," such as "[e]nvironnmentally sensitive |ands."

11



Id. One of its purposes is to protect natural areas, natural
flora, and fauna.

18. The new | and use designhation, General Institution,
accommodat es public and not-for-profit facilities, such as
school s, government buildings, and civic centers. It also
specifically includes private ceneteries. See §
4.4. M 1. h.(3).

19. The Cenetery is not owned by any governnent or other
public entity, but is entirely privately-owned, either by
| ntervenor, by a subsidiary corporate entity, or by the heirs
to the deceased owners of individual cenmetery plots.
(Apparently, warranty deeds were given to purchasers of buri al
plots prior to 1985, and since that tinme, certificates of
per petual internment have been issued.) As such, the Cenetery
appropriately falls within the General Institutional |and use
cat egory.

20. It is beyond fair debate that the | and use Public
Conservation |and use is an inappropriate one for the Cenetery
because the | and use designation, by definition in the Pl an,
is intended only for "publicly owned areas designed for
conservation uses." The Cenetery is neither publicly owned
nor a conservation use of the | and.

21. It is beyond fair debate that the | and use General

Institutional is the only appropriate one for the Cenetery

12



because that |and use designation, by definition in the Plan,
expressly provides that "private ceneteries may be allowed” in
t hat category.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569, 120.57(1), and 163.3184(9),
Florida Statutes.

23. In order to have standing to contest Plan Anmendnent
04-4, Petitioner nmust either reside, own property, or own a
busi ness within the County. She nust al so have submtted oral
or witten comments, objections, or recommendati ons to the
County prior to the adoption of the amendnent. See §
163.3184(1)(a), Fla. Stat. Because it can be reasonably
inferred that Petitioner owns burial plots in the cenetery,
and she submtted oral or witten comments, objections, or
recomendations to the County prior to the adoption of the
amendnment, she is an affected person and has standing to file
this chall enge.

24. Under the statutory schene in place, if a |arge-
scal e pl an amendnment has been found to be in conpliance by the
Departnent, as it was here, an affected person has the burden
of proving beyond fair debate that the plan anendnment is not

in conpliance. 8 163.3184(9), Fla. Stat. This neans that "if

13



reasonabl e persons could differ as to its propriety,” a plan

amendnent nust be upheld. Martin County v. Yusem 690 So. 2d

1288, 1295 (Fla. 1997). See also Martin County v. Section 28

Partnership, Ltd., 772 So. 2d 616, 621 (Fla. 4th DCA

2000) (where there is "evidence in support of both sides of a
conprehensi ve plan amendnent, it is difficult to determ ne
that the County's decision is anything but 'fairly
debat able'").

25. "'In conpliance' means consistent with the
requi renents of ss. 163.3177, 163.31776, . . . 163.3178,
163. 3180, 163.3191, and 163. 3245, with the state conprehensive
pl an, with the appropriate strategic regional policy plan, and
with chapter 9J-5, Florida Adm nistrative Code . . . ." 8§
163.3184(1)(b), Fla. Stat.

26. The nore persuasive evidence supports a concl usion
that Petitioner has failed to prove beyond fair debate that
Pl an Amendnent No. 04-4 is not in conpliance. Accordingly,
because the County's determ nation of conpliance is fairly
debat abl e, the plan anmendnent is in conpliance. 8§
163.3184(9)(a), Fla. Stat.

27. Finally, in her filing styled "Chapter 28-106.215
Post Hearing Submttals,” Petitioner has attached sone forty
pages of docunents which are not a part of this record. (They

i nclude copies of warranty deeds, a Florida Master Site File
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for the Cenetery, two published articles, a County resolution,
and two papers froma |lawsuit between the Cenetery and the
County.) Because the record was cl osed on January 26, 2005,
Intervenor's Mdtion to Strike Docunments Attached to
Petitioner's Post-Hearing Submttals is granted, and the
attached docunents have not been considered in the disposition
of this matter.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Departnent of Community Affairs
enter a final order determ ning that Plan Amendnent No. 04-4
adopted by Ordi nance No. 647 on Cctober 5, 2004, is in
conpl i ance.

DONE AND ENTERED t his 23rd day of February, 2005, in

Tal | ahassee, Leon County, Florida.

%m@@ﬂfww

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us
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Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 23rd day of February, 2005.

ENDNOTES
1/ Al future references are to Florida Statutes (2004).

2/ Although Petitioner's standing was raised as an issue in

I ntervenor's Petition to Intervene, no party pursued that

al l egation at hearing. (Petitioner resides in St. Lucie
County, but alleged that she owns four burial lots within the
Cemetery.) In addition, the Departnment and County (and j oi ned
by Intervenor) have conceded in their Joint Proposed
Recommended Order that she has standing. G ven this
concession, her testinmony fromwhich it nay be inferred that
she is an owner of burial plots, and the fact that she
submtted witten objections to the County prior to the
adoption of Ordinance No. 647, Petitioner is an affected person
and has standing to bring this action.
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Thaddeus Cohen, Secretary

Departnment of Conmunity Affairs

2555 Shumard Oak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Frances G bbons
5383 Nort hwest Al nond Avenue
Port St. Lucie, Florida 34986-3559

David A. Acton, Esquire

Martin County Adm nistrative Center
2401 Sout heast Mbnterey Road
Stuart, Florida 34996-3397

Thomas E. Warner, Esquire

Carlton Fields, P.A

222 West Lakevi ew Avenue, Suite 1400
West Pal m Beach, Florida 33401-6149

Kelly A. Martinson, Esquire

Departnent of Community Affairs
2555 Shumard Gak Boul evard
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Tal | ahassee, Florida 32399-2100

Heidi M Hughes, General Counsel
Departnent of Community Affairs

2555 Shunmard Oak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days of the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this mtter.
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